
 

 
Enquiries relating to this agenda please contact Jane Wilkinson Tel: 01609 533218 
Fax: 01609 780447 or e-mail jane.1.wilkinson@northyorks.gov.uk (or 0800 220617 after office 

hours)    Website: www.northyorks.gov.uk 
 

Agenda 
 

Meeting: Planning & Regulatory Functions   
   Sub-Committee  
 
Venue:  Meeting Room 6, County Hall, 

Northallerton DL7 8AD (See attached 
location plan    

  
Date:  Friday 17 April 2015, at 10.00 am 
 
Recording is allowed at County Council, committee and sub-committee meetings which are open to 
the public, subject to:- (i) the recording being conducted under the direction of the Chairman of the 
meeting; and (ii) compliance with the Council’s protocol on audio/visual recording and photography 
at meetings, a copy of which is available to download below.  Anyone wishing to record must 
contact, prior to the start of the meeting, the Officer whose details are at the foot of the first page of 
the Agenda.  Any recording must be clearly visible to anyone at the meeting and be non-disruptive.  
http://democracy.northyorks.gov.uk/ 

 
Business 

 
1. Appointment of Chairman. 
 
2. Appointment of Vice-Chairman. 

 
3. Minutes of the meeting held on 7 March 2014.    

(Pages 1 to 9) 
 
4. Public Questions or Statements. 
 

Members of the public may ask questions or make statements at this meeting if they have 
given notice to Jane Wilkinson of Democratic Services (contact details below)  
no later than midday on Tuesday 14 march 2015 three working days before the day of the 
meeting.  Each speaker should limit themselves to 3 minutes on any item.  Members of 
the public who have given notice will be invited to speak:- 
 
 at this point in the meeting if their questions/statements relate to matters which are 

not otherwise on the Agenda (subject to an overall time limit of 30 minutes); 
 
 when the relevant Agenda item is being considered if they wish to speak on a 
 matter which is on the Agenda for this meeting. 

 

ITEM 3

mailto:jane.1.wilkinson@northyorks.gov.uk
http://www.northyorks.gov.uk/
http://democracy.northyorks.gov.uk/
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5. Exclusion of the public from the meeting during consideration of each of the items of 
business listed in Column 1 of the following table on the grounds that they each involve the 
likely disclosure of exempt information as defined in the paragraph(s) specified in column 2 
of Part 1 of Schedule 12A to the Local Government Act 1972 as amended by the Local 
Government (Access to information)(Variation) Order 2006:- 
  

Item number on the agenda Paragraph Number 

6 Appendix 3 Page 125 1 & 2 

 
 
6. Land at Earls Orchard, Richmond Application to Register Land as a Town or Village 

Green – Report of the Corporate Director – Business & Environmental Services.  
(Pages 10 to 170) 

 
 

7. Other business which the Chairman agrees should be considered as a matter of urgency 
because of special circumstances 

 
Barry Khan 
Assistant Chief Executive (Legal and Democratic Services) 
 
County Hall 
Northallerton 
 
9 April 2015  
 
Notes: 
 
(a) Members are reminded of the need to consider whether they have any personal or 

prejudicial interests to declare on any of the items on this agenda and, if so, of the need to 
explain the reason(s) why they have any personal interest when making a declaration. 

 
The relevant Democratic Services Officer or Monitoring Officer will be pleased to advise on 
interest issues. Ideally their views should be sought as soon as possible and preferably prior 
to the day of the meeting, so that time is available to explore adequately any issues that 
might arise. 
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Planning and Regulatory Functions  
Sub-Committee 

 
 
1. Membership 

County Councillors (5) 

 Councillors Names  Political Party 

1 BLADES, David  (Vice-Chairman) Conservative 
2 HESELTINE, Robert (Chairman) Independent 
3 HOULT, Bill  Liberal Democrat 
4 SANDERSON, Janet  Conservative 
5 TROTTER, Cliff  Conservative 
Total Membership – (5) Quorum – (3) 

Con Lib Dem NY Ind Labour Liberal UKIP Ind Total 
3 1 0 0 0 0 1 5 

 
2. Substitute Members 

Conservative Liberal Democrat 

 Councillors Names  Councillors Names 

1 IRETON, David 1 GOSS, Andrew 
2 LEE, Andrew 2 JONES, Anne 
3 LUNN, Cliff 3 GRIFFITHS, Bryn 
4 SOWRAY, Peter 4  
5  5  
NY Independent Labour 

 Councillors Names  Councillors Names 

1  1  
2  2  
3  3  
4  4  
5  5  
Liberal UKIP 

 Councillors Names  Councillors Names 

1  1  
2  2  
3  3  
Independent  

1    
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North Yorkshire County Council 
 

Planning and Regulatory Functions Sub- Committee 
 
 

Minutes of the meeting held on Friday 7 March 2014, commencing at 10.00 am at County 
Hall, Northallerton. 
 
Present:-   
 
County Councillors Robert Heseltine (Chairman), Bob Baker (as substitute for Cliff Trotter), 
David Blades, Bill Hoult and Janet Sanderson. 
 
There were 11 members of the public present. 
 
 

Copies of all documents considered are in the Minute Book  
 
 
20. Minutes 
 
 RESOLVED  - 
 
 That the Minutes of the meeting held on 15 November 2013, having been printed and 

circulated, be taken as read and confirm and signed by the Chairman as a correct 
record. 

 
21. Public Questions or Statements 
 
 The Clerk outlined the following questions submitted by Mr David Rice of 

Gloucestershire:-  
 

Is there any Member present here today who believed that the above resolution was 
being made, without any intention by the NYCC to amend or annotate the actual 
minutes of that meeting with the amendment that had been agreed?  

  
Is there any Member present here today, who believes that it is valid or reasonable to 
expect the public to have to search later minutes of meetings, to validate whether 
previously approved minutes contain known and identified errors which have not 
been corrected or annotated in any way?  

  
If any Member present here today believes that it is rational and reasonable to expect 
the public to have to search later meeting minutes, to validate whether previously 
approved minutes contain known and identified errors, please will they:  Confirm 
whether they believe that an appropriate “health warning” should be published on all 
NYCC minutes, to explain that they should not be regarded as a reliable public 
record, without searching future minutes to identify whether any retrospective 
amendments have been approved? 

 
 
 In response to the issues raised through the questions the Clerk explained to 

Members how the Minutes of a previous meeting were signed by the Chairman at a 
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following meeting and therefore, legally, became a definitive document.  As such, the 
Minutes that had been signed could not be amended and any amendments to those 
had to be outlined in the Minutes of the following meeting.  Members noted the 
comments made by Mr Rice, and the explanation provided by the Clerk. They 
considered that the request for a “health warning” to  be provided advising members 
of the public, via the County Council’s website, that checks should be made to 
subsequent Minutes of meetings to determine whether amendments had been made 
to any previous sets of Minutes to be reasonable, and requested that this be put in 
place.  

 
22. Application for Public Footpath No 25.45/16, Helmsley, Ryedale Modification 

Order 2013 
 
 CONSIDERED – 
 
 The report of the Corporate Director of Business and Environmental Services 

seeking Members approval for the Corporate Director to refer the opposed Definitive 
Map Modification Order (DMMO) to record a public footpath between Pottergate and 
Bridge Street, Helmsley, Ryedale to the Secretary of State for confirmation. 

 
 Definitive Map Team Officer, Russ Varley, presented the report, highlighting the 

Committee’s responsibilities in terms of considering the DMMO application.  He 
noted that, in this instance, a DMMO had been made in accordance with the powers 
delegated to the Corporate Director of Business and Environmental Services as no 
objections had been received within the time during the pre-order consultation.  

 
 The Secretary of State in determining whether or not the Order should be confirmed, 

would consider the relevant evidence and determine, on the balance of probabilities, 
whether the route should be recorded on the Definitive Map and Statement as a 
footpath.   

 
 Details of the legal implications, financial implications and implications for equalities 

were set out in the report. 
 
 Mr Varley outlined the background to the making of the Order stating that the 

application was submitted by Helmsley Town Council on 6 August 2012 and was 
supported by 27 evidence use forms.  A further 30 forms were received after the 
application was submitted.  Of the 57 forms received, 21 were not taken into account 
as material evidence, as outlined in the report, determined that they could be 
disregarded.  

 
 Of the 36 evidence of use forms, none of the witnesses reported ever being 

prevented from using the route until it was fenced off during construction work in 
2011.  It was noted by four witnesses that a chain had been erected across the route 
but that this had been easy to either bypass or step over.  It was unclear as to when 
the chain had been put in place with 2005, 2007 and 2009 all being given as possible 
dates.  Thirty five witnesses claimed to have used the route more than 10 times per 
year.  The main reason given for using the route was as a short cut to and from the 
shops in Helmsley town centre.  

 
 Use of the route had continued until 2011, however, one of the owners of the land 

crossed by the route (the objector outlined later) had submitted a declaration made 
under Section 31(6) of the Highways Act 1980 in 2005 stating that they had no 
intention to dedicate any right of way across their property.  In respect of that, 
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therefore, the 20 year period of use of the route had been considered in relation to 
the public’s acquisition of rights and was therefore 1985 – 2005. 

 
 A consultation was carried out between 30 May 2013 and 10 June 2013 with no 

objections to the application being received during that period. Sufficient evidence 
had been received to reasonably allege that public pedestrian rights had been 
acquired by 2005, and as no objections had been received within the consultation 
period an Order to record the route was made on 15 July 2013 and was the subject 
of statutory notification between 31 July 2013 and 11 September 2013.  During the 
notification period an objection was duly made.   

 
 The objection received during the consultation period was made by one of the 

landowners affected by the Order route.  Documents included with the objection 
were: - 

 
 A letter 
 
 An updated photograph showing signs stating that there was private 

parking only 
 
 A letter from Duncombe Park Estate enclosing a copy of a letter and 

map sent to another resident of Helmsley 
 
 41 witness forms giving evidence that they believed the route was not 

public 
 
Details of the letter of objection were outlined in the report, together with the details 
of the other information provided. 
 
Mr Varley provided comments in respect of the evidence submitted and its impact on 
the Order and those details were outlined in the report.   
 
In conclusion Mr Varley considered that by submitting a Section 31(6) declaration the 
landowner demonstrated that they had no intention to dedicate a right of way across 
their property, however, such declarations did not act retrospectively therefore in this 
instance the declaration had no relevance to the use of the route prior to 2005.  He 
suggested there was sufficient evidence to demonstrate that prior to the declaration 
being submitted, a public right of way on foot had been brought into being.  He 
recommended, therefore, that the Committee authorise the Corporate Director of 
Business and Environmental Services to refer the opposed Order to the Secretary of 
State for a determination and authorise the Authority to support his confirmation in 
any procedure that may be prescribed by the Secretary of State.   
 
Members received clarification on the following issues in relation to Mr Varley’s 
report: - 
 

 The objectors implied that the path had been blocked by a shed 
prior to 2000, however, confirmation of that being the case had 
been unable to be obtained 

 
 Use of the car park to gain access to the Arts Centre would be 

considered as qualifying use 
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A number of public speakers addressed the Committee in respect of the application 
as follows: - 
 
Statement by Councillor Elizabeth Barker – Helmsley Town Council 
 
In September 2011 I was approached by residents of Pottergate, Rye Court and 
surrounding areas regarding the closure of the said footpath between Pottergate and 
Bridge Street, Helmsley.  Being a Helmsley resident for over 60 years I have 
knowledge of the history of the footpath in question. It has always been a trodden 
path from Pottergate to the town centre.  In 1990 an elderly relative in ill health was 
residing in Rye Court and I was a frequent user of the path to visit her until her death 
in 1998.  At no point during those eight years was I challenged about using the 
footpath.  I also recall the original owner, Mr J Wiltshire, of the property known as 
“Spoilt For Choice” – a carpet shop – erected the seat by the side of the footpath so 
that members of the public passing by could sit down on their way to and from the 
town centre. 
 
 
Dr Paul Harris 
 
Dr Harris stated that he had used the path regularly and supported the Order.  He 
provided details of a planning application submitted by the owner of the property 
adjacent to the path, dated October 2010, which highlighted the existence of the 
path.  He noted that during the construction that took place in relation to that property 
notices at each end of the path had stated that the through-way would be temporarily 
closed.  He considered that a route was clearly in place and had been used “as of 
right” for well over the 20 year qualifying period.  He suggested that the objector 
should withdraw her objection to enable confirmation of the right of way as the 
evidence in place clearly pointed to that being used for the 20 year qualifying period.  
He considered the objection to be unreasonable and felt that should the matter 
proceed to public inquiry then the County Council should seek costs from the 
objector in respect of that taking place. 
 
Members sought clarification on the issues raised by Dr Harris and the following were 
noted: - 
 

 It was within the remit of the County Council to pursue costs on 
such matters if that was considered to be appropriate, but was 
dependent upon how the Inquiry had proceeded 

 
 The County Council could seek the withdrawal of an objection, 

however, it was entirely dependent upon the objector to make the 
withdrawal and could not be demanded by the County Council 

 
Nigel Gray 
 
Mr Gray stated that he had been a resident of Helmsley for many years and up until 
August 2011, when barriers were put in place, had used the route twice per day.  He 
noted that access had never been prevented previously and also noted that when a 
planning application had been submitted in relation to the adjacent property the right 
of way had been referred to within that.  He emphasised that he had not raised an 
objection to the planning application as the reference within it led him to believe that 
the right of way would be re-opened following the building work having taken place.  
He noted that in August/September 2011 access had been prevented and signs had 
been put up stating that the right of way had been closed temporarily.  This was to 
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allow the building work to take place.  He considered that the path existed in the 
timescale outlined for the qualifying period and that it still existed currently.  He 
considered that the application should be supported by members of the Committee.   
 
Committee members qualified the following issues with Mr Gray: - 
 

 The closure of the footpath in September 2011 was not a temporary 
order made by the County Council but was put in place by the 
adjacent property owner whilst development took place at that 
property 

 
 The sign that had been placed at the entrance to the footpath stating 

that the way through would be temporarily closed, had no legal 
standing 

 
 The indication within the statement submitted alongside the planning 

application, noting the existence of the  “cut through” had no bearing 
on that application and no subsequent action could be taken in 
relation to that 

 
 The temporary closure of the path was discussed at the time of the 

planning application, to enable preparation work to be undertaken in 
relation to the alterations to the adjacent property 

 
 It was noted that the erection of sign indicating that the path was to 

be closed and the planning application were outside of the relevant 
qualifying period and therefore had no relevance to the application 

 
Nick Boyes 
 
Mr Boyes stated that he had used the path since 1982, having worked in the area 
also and regularly used the path to gain access to Bridge Street.  He noted that he 
and his wife had used the path around twice per week.  He noted that he had never 
been stopped from using the path or parking in that area.   
 
Les Hinchliff 
 
Mr Hinchliff stated that he had been dealing with this matter for around 12 months 
and highlighted that he had purchased the adjacent property in 1988 and was 
landlord.  He considered that the path had always been a right of way in the time that 
he had ownership of the property and noted that many people had gained access to 
the area through there without any problem.  He noted that when the path had been 
obstructed he had challenged that, but despite being told this would reopen the path 
had remained blocked for a substantial period of time, with no effort to reopen it.  He 
considered that the access should be open as this was of benefit to the people living 
in Pottergate, many of whom were elderly and required access to Bridge Street 
through there. 
 
Members qualified the following with Mr Hinchliff: - 
 
The access had been used by local residents for many years, mainly people from 
Pottergate gaining access to Bridge Street and the access had been in place since 
1988 when he had purchased his property, which was in the qualifying period.   
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Pennita Wilshire 
 
Pennita Wilshire stated that she lived in the property adjacent to the path.  She had 
boarded off the walkway while development had been taking place at her property.  
She noted that the blocking off of the path had not been objected to by the local 
Town Council. She noted that a chain had regularly been placed across the access 
prior to the development taking place which had not been objected to.  She noted 
that in the late 1980’s a 4 foot wall had prevented people from using the access.  She 
stated that the Duncombe Park Estate had indicated to her, when the property had 
been sold in 1986, that no public right of way had been established on that land.  She 
stated that a physical barrier had prevented access from 21, 23, 25 and 27 Bridge 
Street.  She noted that she knew of people willing to swear an oath that there was no 
right of way down the side of her property between Pottergate and Bridge Street.  
She noted that there was an alternative access north of the Arts Centre which took 
only 45 seconds longer walking time from Pottergate to Bridge Street.  She outlined 
the difficulties that having the access alongside her property brought, with problems 
emanating from anti-social behaviour which had resulted in her having to call the 
police on occasions.   
Members sought clarification on the issues raised, including the following: - 
 

 Details of where the 4 foot wall was said to be positioned were provided, 
although, it was emphasised that there was no evidence available to 
corroborate that the wall was there. 

 
 Details of Ms Wilshire’s property location in relation to the access path were 

provided 
 

Glenys Wilshire 
 
Mrs Wilshire outlined how when her and her husband had bought the property in 
1989 there had been no right of way identified alongside the property.  She noted 
that the issue had been raised previously and that it had been identified that no 
public right of way existed along there.  She suggested that use of the access was by 
permission.  She highlighted a number of problems that had occurred in relation to 
anti-social behaviour and vandalism along the access way over the years, through 
allowing access to take place.  She noted that a seat had been erected at that 
location for those using the access, but emphasised that they had been advised that 
if access, one day per year was prevented, then the route could not be considered to 
be a public right of way.  Those using the access were advised of this and were 
aware of the matter.  A chain had been put in place to prevent access at times for 
that reason.  She recognised that the issue had caused a great deal of bad feeling 
within the community and emphasised that this was never intended.   
 
Members clarified the following issues with Mrs Wilshire: - 
 

 An explanation had been provided to those using the access route as 
to why it had been blocked off.  It was noted that some people had 
continued to use the route when blocked off which Mrs Wilshire 
considered to be trespassing.  She emphasised that when blocked off 
the route had been dangerous and that the car park was dangerous 
in terms of pedestrian access. 
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County Councillor Val Arnold  
 
County Councillor Arnold explained that she was the local County Councillor for the 
Helmsley area.  She stated that she supported the implementation of the footpath 
along the route highlighted in the application.  She highlighted the issues raised in 
relation to the identification of the access route within the planning application that 
had been submitted in relation to the development of the adjacent property.  She 
noted that the route was used regularly by the residents of an elderly person’s home 
and was concerned that this was not available to them.  She suggested that the 
boundary wall at the adjacent property provided privacy from those using the route.  
She considered that the walkway should be retained as a public footpath for public 
use.   
 
Following the representations, Members discussed the report and information 
provided both with the officers and those present and the following issues and points 
were highlighted: - 
 

 Whilst having sympathy with both parties, a Member suggested that 
there was sufficient evidence to support the recommendation and 
take the matter to the next stage 

 Members supported the proposal that the recommendation be 
approved with the matter going to the next stage of the process, 
however, [she] emphasised that [she] was uncomfortable with the 
lack of understanding of each parties concerns and did not consider 
the pursuance of costs on this matter to be appropriate 

 
 A Member suggested that the weight of evidence indicated that the 

route had been used “as of right” during the qualifying period 
 

RESOLVED –  
 
That authorisation be given to the Corporate Director, Business and Environmental 
Services, to refer the opposed Order to the Secretary of State for determination, and 
authorise the Authority to support its confirmation in any procedure that may be 
prescribed by the Secretary of State (Public Inquiry or similar) to assist in reaching 
their decision.   

 
23. Proposed withdrawal of the Diversion Orders for Footpath No 20.49/6, 

Newsham Hall, Newsham 
 
 CONSIDERED – 
 
 The report of the Corporate Director, Business and Environmental Services, 

informing Members and seeking the formal resolution not to proceed to confirm the 
sealed Diversion Orders for Footpath No 20.49/6 Newsham Hall, Newsham.  A 
location plan was attached to the report as an appendix and details of the effects of 
the Orders were shown in an additional plan.   

 
 Definitive Map Team Officer, Andy Hunter, presented a report highlighting the 

background to this matter.  He noted that the County Council has the discretion to 
proceed with public path orders to which there had been representations or 
objections, or may withdraw an order for other reasons such as external factors 
making a scheme no longer appropriate.  To bring the procedure to an end the 
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Council had to make a formal resolution not to proceed.  The report was seeking 
such a resolution.   

 
Mr Hunter noted that an application had been submitted to the County Council under 
Section 119(1) of the Highways Act 1980 to divert the footpath at Newsham Hall 
outlined in the attached plan.  The application would divert the path from the route 
crossing the gardens of three proposed residential properties and three new routes 
along the access.  The Order was made in 2006, by which time some of the new 
properties had been sold.  The Orders were abandoned due to a procedural error 
relating to the public notification of the Order.  The second Order proposing the same 
diversion of the footpath was made in 2007 and six objections were received.  One 
letter in support was also received.  In light of the objections and following 
consultation with the parish council it was considered there was little merit in 
pursuing the Diversion Order.  In respect of this the Committee was being requested 
to authorise the withdrawal of the 2006 and 2007 Orders.  The consequence of the 
abandonment would be to leave the footpath on the original alignment shown as A – 
B on Plan 2 appended to the report.  It was noted that this route had been historically 
obstructed and, as there was a nearby alternative footpath, a further proposal was 
being considered to promote an Order to extinguish the original route.   
 
In conclusion, Mr Hunter stated that there was adequate existing provision by the 
rights of way network close by to the Order route; therefore, there was no need for 
the Diversion Orders concerned.  It was recommended, therefore, that a formal 
resolution was made that the Diversion Orders were not pursued to confirmation.  
 
Members considered the report and agreed that there was no alternative other than 
to withdraw the sealed Diversion Orders.  It was suggested that alternative proposals 
could be submitted by the objectors.   
 
RESOLVED – 
 
That authorisation be given to the Corporate Director, Business and Environmental 
Services, to withdraw the sealed Diversion Orders for Footpath No 20.49/6, 
Newsham Hall, Newsham as detailed in the report. 

 
24. Outstanding applications 
 
 The Chairman requested that a report be provided to a forthcoming meeting of the 

Planning and Regulatory Functions Sub-Committee providing details of the current 
backlog of applications and the progress being made on those.   

 
 RESOLVED – 
 
 That the report, as detailed, be requested for consideration at a subsequent meeting. 
 
 
The meeting concluded at 11.15 am. 
 
 
 
SL/KAL  
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North Yorkshire County Council 
 

Planning and Regulatory Functions Sub-Committee 
 

17 April 2015 
 

Land at Earls Orchard, Richmond  
Application to Register Land as a Town or Village Green 

 
Report of the Corporate Director – Business and Environmental Services 

 
1.0 Purpose of Report  
 
1.1 To report on an application for the registration of an area of land at Earls 

Orchard, Richmond as a Town or Village Green.  
 
2.0 Background and Procedural Matters 
 
2.1 Under the provisions of the Commons Act 2006 the County Council is a 

Commons Registration Authority and is responsible for maintaining the 
Register of Town & Village Greens for North Yorkshire. 
  

2.2 The application, received by the County Council on 26 February 2010, was 
considered by this committee on 25 November 2011. A copy of the report to 
that meeting and the related minutes is attached to this report at Appendix 1. 
 

2.3 It was resolved in accordance with the officers’ recommendation to appoint an 
Inspector to hold a non-statutory public inquiry to hear the evidence and to 
make a recommendation to the County Council in its role as Commons 
Registration Authority.  

 
2.4 Consequently Stephen Morgan of Landmark Chambers, London, a barrister 

with considerable knowledge and experience of this area of the law and who 
has often acted as an Inspector in such matters across England, was 
instructed and a three day inquiry was held at Catterick Leisure Centre on 
16/17/18 July 2014. There was some delay in organising a suitable timing for 
inquiry initially in order to allow the Applicant to recover from illness and 
latterly in finding a mutually convenient date for all those concerned. 
 

2.5 The Inspector’s report dated 20 October 2014 is attached to this report at 
Appendix 2. The Committee will note that he recommends that the 
application is refused, on the basis that it fails to meet all the relevant legal 
tests.  

 
2.6 Following receipt by the County Council of the Inspector’s report it was 

circulated to the applicant and the affected landowner (Richmondshire District 
Council) for comment. The applicant responded under cover of a letter dated 
28 November 2014 raising a number of queries. That submission in full is 
attached as Appendix 3. The District Council advised that had it no 
comments and was satisfied with the conclusions reached by the Inspector 
(Appendix 4). 
 

2.7 Determining such an application is a strict question of whether or not all the 
relevant legal tests have been met. It is not for the Commons Registration 

ITEM 6

10



 

NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/2 

 

Authority to concern itself with perceived merits or otherwise of land 
becoming registered. 
 

3.0 Legal Tests 
 
3.1 The relevant legal tests are set out in Section 15(3) of the Commons Act 2006 

which provides that land be registered as a town or village green where :- 
 

(a) a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful 
sports and pastimes on the land for a period of at least 20 years; and 

 
(b) they ceased to do so before the time of the application but after the 

commencement of this section 
 
(c) the application is made within the period of two years beginning with the 

cessation referred to in paragraph (b) 
 

Failure to meet any single one of the tests is fatal to an application 
succeeding. 

 
AS OF RIGHT 
 

3.2 Most strikingly the Inspector concludes at para 5.66 of his report that persons 
using the land for recreational purposes had been using it ”by right”  in 
exercise a legal right that they already had to use it. Their use had therefor 
not been “as of right”.  
 

3.3 In considering this point he takes into account the background of the 
purchase of the site and came to a conclusion regarding the legal basis on 
which the land is held by the district council. In doing so he acknowledges the 
significance of a covenant contained in the conveyance of the land to 
Richmond Rural District Council in 1968 at paras 5.63(1) & 5.63(2) of his 
report.  
 

3.4 He identifies that this ties in with a contention made by the applicant that 
essentially local inhabitants have a right to use the land. That contention is 
maintained by the Applicant in comments accompanying his letter of 28 
November 2014 particularly on page10 of those comments :- 
 
“The covenant also makes it clear that the field should be used as a football 
field or sports field it does not discriminate in favour of one or the other, it also 
states that it is to be used for the benefit of the inhabitants of Richmond and 
the rural area and should remain an open field for the same.”     
 

3.5 The Inspector does not rely solely on the said covenant for arriving at his view 
on the point but rather on a number of factors (paras 5.55 - 5.67 incl) 
including in particular “clear guidance in Barkas” (para 5.65). This is reference 
to the decision of the Supreme Court last year in the case of Barkas v North 
Yorkshire County Council which concerned the County Council’s decision not 
to register land at Helredale, Whitby. 
 

3.6 It is perhaps ironical that on this point the Applicant and the Richmondshire 
District Council, in its role as Objector, are actually making the same 
argument – that the public had a right to use the land during the relevant 20 
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year period. If they did then in particular following the clear theme of the 
Barkas judgment the use must have been “by right” and not “as of right”. 
 

3.7 The Inspector recognises at para 1.11(ii) of his report that the Applicant is 
“highly critical of certain actions of the Council (the District Council) relating to 
the Council’s proposals for the use of the land”. Similarly the Applicant is 
critical of the District Council’s past management of the land (e.g. at p10 of 
his November 2014 comments). However, as the Inspector recognises, such 
matters are outside the remit of the County Council in its role as Commons 
Registration Authority. In the event of refusal of the village green application 
this may remain an issue for the district council to resolve. It is not though 
material to the County Council’s decision in this matter. 
 

3.8 If this committee is satisfied that public use of the site during the relevant 20 
year period has been “by right” and so not “as of right” that alone would be 
reason for the application to be refused.  
 
REMAINING LEGAL TESTS 
 

3.9 Further to concluding that use during the relevant 20 year period had not 
been “as of right” the Inspector in considering the remaining legal tests 
concludes that :- 
 
i) the claimed neighbourhood lacks sufficient cohesiveness  
 
ii) lawful sports and pastimes have not been exercised across the whole of 

the land  
 
iii) use for lawful sports and pastimes had not been “as of right” on the 

further grounds to those described in paras 3.2 – 3.8 above  
 

3.10 The Inspector was though satisfied that the application had demonstrated that 
“significant number” of residents from the claimed neighbourhood had been 
shown to have indulged in “lawful sports and pastimes”. 
 

3.11 Each of these remaining conclusions is considered below.  
 
LACK OF COHESIVENESS OF NEIGHBOURHOOD 
 

3.12 From his November 2014 representations the applicant is clearly unhappy 
with the conclusions reached by the Inspector on this point. He is particularly 
concerned at the Inspector’s apparent expectations to see in evidence what 
the applicant considers are outdated features for a neighbourhood. However 
the Inspector’s Report at para 5.40(top of page 64) states that “Although the 
absence of these is a factor, in my view their absence is not in itself 
conclusive against the finding of a neighbourhood”. He makes similar 
comment in reference to shops and services in the following sentence. 
 

3.13 The Inspector does not question the applicant’s evidence of the previous 
existence of various businesses and services that he detailed to the inquiry. 
He does though recognise that evidence of “some cohesive quality is 
required” during the relevant 20 years.  
 

3.14 His most significant conclusion on the point is at para 5.43 of his report in 
which he finds the inclusion and exclusion of streets in what ultimately formed 
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the extent of the claimed neighbourhood to be “somewhat arbitrary”. Which 
streets were to be included or not had been altered over time though the 
Inspector did reflect that in itself was not fatal on the point.  
 

3.15 It is incorrect of the applicant to suggest as he does in his November 2014 
submission that the Inspector “changed his mind” on the issue of what was or 
was not acceptable as a neighbourhood – particularly in reference to the 
inclusion or otherwise of Sleegill. At Inquiry the Inspector merely sought 
clarification from the applicant as to what he was putting forward as the 
neighbourhood for the purposes of the application. His report is where we first 
learn of his conclusions on the issue. 
 

3.16 The concept of neighbourhood in the context of applications of this nature is 
not straightforward. The Inspector recognises this at the end of para 5.32 of 
his report. :- 
 
“Indeed, these issues often involve detailed debated even between those who 
are experienced TVG practitioners.” 
 
It is understandable how an applicant might become frustrated at a view 
which challenges an area put forward as a neighbourhood. It can though be 
tempting for applicants to include in their claimed neighbourhood areas from 
which it is known people came to use a claimed village green in the belief that 
will benefit the application by evidencing more use that would otherwise be 
the case. That can result, sometimes unknowingly, in something of a 
manufactured area being put forward as the neighbourhood. Whilst the 
Inspector has not suggested as much in this case he does identify finding it 
difficult to identify cohesiveness “beyond the streets and properties 
immediately surrounding” what is already registered as TVG (that grassed 
area known as “The Green”). What was finally settled on by the Applicant 
goes beyond that.   
 
THAT LAWFUL SPORTS AND PASTIMES BY A SIGNIFICANT NUMBER 
OF INHABITANTS OF A NIGHBOURHOOD WITHIN A LOCALITY HAVE 
NOT BEEN EXERCISED ACROSS A THE WHOLE OF THE LAND  
 

3.17 The Inspector concludes that there was qualifying use of the land by a 
significant number over the whole of the relevant 20 year period. In addition to 
his view on the issue of neighbourhood he is not convinced that such use was 
consistent enough during that time and he cites in particular times when use 
by inhabitants will have been excluded from a significant part of the site. He 
does not suggest exclusion entirely at any time nor that physically the football 
field was fenced off. 
 

3.18 In his November 2014 submission the Applicant expressed concerns about 
the weight given to District Council witnesses on this point at Inquiry. 
However, clearly the Inspector gave little weight to evidence provided by a 
number of those witnesses :- 
  
“I found some of the Objector’s evidence on this aspect not to be entirely 
consistent.”  
 
“Although some of the Objector’s witnesses referred to there being no open 
access to the land, in my view clearly there was..”  
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“In so far as Mr Marshall gave the impression of a wider exclusion of people 
form the land I find that hard to accept.” 
 
“I was not persuaded that generally either Mr Marshall or Mr Conway would 
have asked members of the public to leave.” 
   
Your officers are satisfied as to the Inspector’s experience and capacity to 
weigh such evidence accordingly and that he dealt with all SUCH evidence 
objectively. 

 
FURTHER GROUNDS FOR FINDING THAT USE HAD NOT BEEN “AS OF 
RIGHT”  

  
3.19 The point in question, raised at Inquiry by the District Council in its Closings, 

is somewhat secondary for the Inspector on the “as of right” point given that 
he is already satisfied that use had been “by right” by following the approach 
taken by the Supreme Court in Barkas. 
 

3.20 That said his finding is based on relating the circumstances at Earls Orchard 
as evidenced to him to judgment in the case of R(Mann) v Somerset [2012]. 
He is clearly of the view that the circumstances at Earls Orchard are even 
more compelling on the relevant point than they were in that case itself. He 
distinguishes the scenario from that which existed in the Lewis v Redcar 
[2010] case in which uses were held to coexist as opposed to being 
consecutive. 
 

3.21 The Applicant understandably makes reference to the Redcar case in his 
November 2014 submission but the Inspector in arriving at his view has 
considered that case and distinguished the circumstances at Earls Orchard 
and finding comparison with the circumstances of the Mann case and indeed 
a firmer basis than existed in the case itself :- 
 
“the evidence is compelling and consistent with much of the Applicant’s case.”   

 
4.0 Haltwistle Case 
 
4.1 The Applicant has submitted by way of comparison with the Earls Orchard 

application copy of an Inspector’s Report to Northumberland County Council 
in respect of The Old School Playing Field, Haltwistle. Whilst undated the 
report concerns a matter which was the subject of a similar Non Statutory 
Inquiry which was held on the 18 July 2011 and 22/23 September 2011. 
There is no indication of the decision that the County Council ultimately 
reached but that is not significant for our purposes. 

 
4.2 In that case the land concerned had been acquired by the County Council in 

1939 and had over time been used in connection with neighbouring schools. 
From May 1990 the land was transferred to the local Town Council subject to 
a covenant that it be used as public open space. The Haltwistle Inspector 
notes:- 

 
 “What is clear is that use from 18th May 1990 was by right rather than as of 

right”   
 
4.2 The significance of this is that only from that date was the status of the 

application land in that case analogous to the status of the land at Earls 
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Orchard in all the time it has been own by Richmondshire District Council. It is 
clear that Inspector, similarly to the Inspector at Earls Orchard, concluded that 
any use of the land in those circumstances could not be considered as 
qualifying user because it would be a use by right. 

 
4.3 The Haltwistle report is undated it almost certainly was written prior to 

judgment in R (Mann) v Somerset [2012]. There is every chance the Inspector 
at Haltwistle would have reached a different view had he been considering 
the matter subsequent to the decision in Mann.  

 
4.4 The Applicant has suggested that the Inspector in Haltwistle questioned 

apparent duplicity in witness statements. However, he actually acknowledges 
“similarity of phrasing” and does NOT consider that in itself raises doubt about 
the content of the statements that were before him (ref “X” page 38 of that 
report). 

 
5.0 Financial Implications 

5.1 There may be financial implications for the authority in the event of any 
subsequent challenge to its decision which may arise from application for a 
judicial review of its decision through the courts. How to respond to any such 
challenge would be a matter for further consideration at that time in 
accordance with the relevant provisions of the Council’s Constitution. 

 
6.0 Equalities Implications 
 
6.1 It is considered that the outcome of the County Council’s decision in this 

matter in exercising its role as Commons Registration Authority will have no 
impact on the protected characteristics identified in the Equalities Act 2010. 

 
7.0 Conclusions 
 
7.1 The application to register land at Earls Orchard as town or village green was 

the subject of a three day inquiry providing opportunity for the relevant 
evidence to be fully examined before an independent expert acting as 
Inspector to the inquiry. 

 
7.2 For the application to succeed it would need to meet all the statutory tests set 

out in section 15(3) of the Commons Act 2006  
 
7.3 The Inspector’s view is that the application does not meet all those relevant 

statutory tests and has provided the County Council with a full and reasoned 
report on how that view has been reached. 

 
7.4 The decision on the application ultimately rests with the County Council and 

there is no apparent reason why that decision should not follow the 
recommendation expressed by the Inspector in his report.  

 
8.0 Recommendation 
 
8.1 That the Application be refused because the Registration Authority is not 

satisfied that it meets all the criteria set out in section 15(3) of the Commons 
Act 2006 for the reasons set out in the Inspectors Report dated 20 October 
2014 which is attached as Appendix 2 to this report. 
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Appendix 3

MrCstanford
Commons Registration
County Hall
Northallerton
N.Yorkshire
017 SAIl
Your reference; GEM / CNS 31” October 2014
Ret: Inspectors Report regarding Earls Orchard
28th November 2014.

Dear Sir,

Many thanks for your letter regarding the BbDve and the opportunity to reply to the Inspectors

tu1)tluduII%, I line Lu .y at the outset that land many other people arc shocked end vcr9

disappointed at the recommendation to refuse the application

It is not within my capabilities as a layman and my llmitsd knowledge of the law to be able to

contradict the inspector In his reference to various laws and cases or loccntndict him on his

interpretation of those laws, what troubles me with his conclusions is his interpretation of the

evidence given at the Public hearing I was there as were you and Mr Evans so I am fully aware of

what was said and what was proven,

Over the last 6 years I have acted In an honest and open way in dealing with this application, I

strongly oppose some of the conclusions drawn by the Inspector, having lived In this neighbourhood

for the whole of my life I see things dIfferently to him and lam very disappointed at his conclusions.

I apologise if my response is rather long and drawn out but I feel strongly that attention has to be

focused on many of the elements of the inspectors conclusions, I enclose with my response a copy or

a report relating to a very similar None Statutory Enquiry held at Haltwh,istle, for Northumberland

County Council, dated July 2011 whereby the inspector has shown a far more modern and

enlightened apprcach. I would be most grateful if the Registration Authority can consider this

document fully before making any decision based on the inspectors report for Earls Orchard.

Yours faithfully,

Mr 0 Clarkr
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Report from Non Statutory Public Hearing held at Catterick Garrison Leisure

Centre 15th 17” &
18th

July 2014

Applicant’s response to the Inspectors report. (Mr 0 G Clark,3 Bridge Street Richmond)

1. With regi U I think to (lie i,iubt iiiiportant point In the report, the Inspector t8te!J

that he can see no cohesiveness to call the area put forward a neighbourhood, I am
to say the least offended by this remark my family alorigwith many other families
have lived in this neighbourhood for generations and we see it as a neighbourhood
and ft is us the inhabitants that matter. The inspector seems to be basing his
conclusions on outdated criteria that was determIned 40 or 50 ycan ago and I think

in the 21” century this is a very sad indictment of the whole process, the inspectors

lack of vision in these modern times to take account of how things have changed has

made him reach the conclusion he has. The criteria that a neighbourhood should
have to have a public house, shops, community centre, neighbourhood watch, a
school, a park, a doctors surgery etc seems to give the impression that all

neighbourhoods are the same and are built around an ideology that has long since

gone. I would make reference to the case of Cheltenham Builders Ltd it South

Gloucestershire Council 2004 IPL 975 at paragraph 85:’ a neighbourhood must have

a sufficient degree of (pre-ekisting) cohesiveness. To qualifi, therefore It must be

capable of meaningful description in some way. (the Green and neighbouring

streets certainly did have pro existing cohesiveness as described below it is modernity

that has changed It, WE GREEN has been known for centuries as a suburb of

Richmond therefore giving it a meanIngful description”) if a housing estate is capable

of being a neighbourhood then it would only be the rarest of neighbourhoads that

would have every feature of a locality, whilst there might very well be shops, often

there will not be any shop, rarefy would there be a doctors surgery, even many

villages these days of centmlisation might not haite a doctors surgery, and if it did

then we were relying upon on electoral ward a village might have two such

wards, but only one might have the doctors surgery, shops and other features, are

those that live In the ward where there ore no such facilities really to be so

disadvantaged over the other villagers ,l think not, therefore in my submission

far too much reliance is placed on such criteria. ‘If a judge can think like that

and I can think like that is it unreasonable to expect an inspector in the year 2014 to

also think like that?
Lord Hoffman in that case is hinting as to the correct approach when he says that the

question of size and criteria that make up a neighbourhood is wide open to various

interpretations, in our submission the CORRECT formula is that of the state of mind of

the resident as to what constitutes theIr neighbourhood, In other words a

neighbourhood need not be seen to be described by any legal or physical divIsion or

even legal definition but a social concept the evidence of which is given by those who

live there.( I do not think there is a defined legal Interpretation of a Neighbourhood)

It is purely as seen by the person viewingit and the Interpretation that individual put

to it as to whether evidence of a neighbourhood exists, every individual will have a

differing opinion, Why Is It that the thousands of visitors that flock to Richmond seek

out The Green as one of THE destinations to view, it is simply a beautiful place to live

and is a recognised neighbourhood of the town.

1
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It was clearly pointed out at the hearing by my brother Mr R Clark speaking on my
behalf that this neighbourhood did have all of those things mentioned in the criteria
in the past,( pre existing as previously mentioned)in fact during the 20 year period
we are talking about there was ‘The Restaurant on the Green” closed in 2007 but
carried on as a B & B until 2009 there were 3 public houses all of which were open
for business during the 20 year perIod, The Oak Tree closed in 1995 and the Board Inn
closed in 2006 just 2 years before the fences were erected, unfortunately only one

remains open, that being the Holly Hill public house, there was also the Earls Orchard

Field Stvdy Centre in Sleegill an educational establishment run by Durham Education
Department, there is the Swaledale Outdoor Centre in New Road (still open) used
for a variety of outdoor and social events and still thriving, there Is the Richmond

Operatic Society in Bargate (still open) an antique shop In The Bar, a sowing shop In

The Bar allotments in Bridge Terrace we have Rodbers builders merchant off New

Road, Rodbers Dl? shop off New Road, we have The Old Brewery Guest House on The

Green and since the hearing we found 4 other businesses operatIng from The Green,

alL of which are on the Internet, 5th Design consultants,No14 The Sherpa Van Project

(Tour Operator) No 29, Richmond Architectural Services No 15 and Pat Gale

Associates (Schools Foundation) NoS Dan Gracey Architect No 4 Bridge Street, and of

course we have a Ioc&foothall club and field for recreation, this was one of the most

used social mecting plnces by local residents taken away overnight after 50 years of

constant use by the local Inhabitants, this must be relevant to the application, many

local people enjoyed sociajising on the fIeld as part of everyday life, it is a community

asset including for the residents of Sleegill who also use the field as part of the

neighbourhood, the inspector who accepted Sleegill as part of the neighbourhood

seems to have changed his mind at some stage as to the legality of this meeting the

criterIa:

Lord Hoffman in the Trap Grounds case stated that a any locality or

neIghbourhood within a localfry need not be wholly within a single locality and

concluded that it means “within a locality or Jocolit)es It would seem reasonable

therefore to conclude that although Sleegill lies within a separate electoral ward from

The Green ( Hipswell Ward) being part of the neighbourhood within a locality or

localities it would satisfy the criteria as required and not weaken the integrity of the

application, rather it would strengthen the validity or the application, on this point

the inspector seems to agree that, in his report he says “he Is not persuaded that the

locality issue would itself be a reason for rejecting the applicatIon”

A neighbourhood is made up of people who live side by side, interact with each other

and look out for each other (a communal neighbourhood watch) one neighbour will

take another to a hospitaL appointment or take in their parcels, call in for tea or

coffee, keep an eye on neighbours property when they are away, do odd jobs to help

out ,loan out ladders and tools etc that is what a neighbourhood is about Pubs and

corner shops are not sustainable in this modern age even though we have had all of

2
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these things In the past, they are a symbol of the past, a very nostalgic and pleasant
memory, At what stage in time do the criteria get looked at in order to take Into
account the modemisagion of society and the changing face of oar streets and high
streets? It has to have a revue at some stage to take account of the changes In
society; it cannot remain the same forever. An example is our town centres and high
streets, they have changed beyond recognition over the last thirty years with
thousands of empty shops and the decline of many others, many household names
lIke” Woolworth” have gone from our towns forever it must surely have an effect on
criteria being used to decide such very important Issues such as Village Green
applications.

Technology over the last thirty years has changed the face of the whole country,

people pick up their phone or go on their computer and order their weekly shop and

it is delivered to their door or they jump In the car and go to Tesco or Salnsbury or

any of the other big shops, this has been the case for much more than 20 year5, the

corner shop died long ago my Family owned a corner shop on the Green and the

decline set In during the 1970’s statistics show that over 2000 corner shops per year

were closing and the trend continues to the present day. People also buy their

alcohol when they buy their shopping and drink at home as it is wore convenient and

cheaper, that Is why the public house has also seen a massive decline in recent times

with over 1300 public houses a year dosing down, ft Is neIther reasonable nor morally

correct NOT to take these facts into account I would quote as an example the village

of Skeeby Just 2 mIles from Richmond there Is no publIc house (now closed) and no

shop (now closed) the school closed years ago It has no doctors surgery or

children’s park therefore would not qualify, t is grossly unfair and unreasonable to

apply outdated criteria to a modern society.

Consideration should also be given when deciding the application that The Green

Itself was designated a Village Green in 2006, It must surely add some weight to this

application even though the criteria for the 2006 designation may have been

slightly different, It isa verj identifiable neighbourhood, it would not hove token

place If residents had not got together as neighbours to oppose the Coundi’s plans

when it was suggested the Green could become a car park.

it cannot be stressed to strongly that The Green has a history as a unique

suburb/neighbourhood of Richmond long reconlsed as an industrial suburb of the

town, this fact is proven beyond doubt by the town Council as shown on many of the

visitor information signs around the town, (photo enclosed) and many historical

articles, books and town maps going back hundreds of years again adding weight to

the argument that it is Indeed a neighbourhood.

RIchmond has several very distinguishable neighbourhoods that any local resident

would recognise as a neighbourhood of the town If one were mentioned to them,

however none of them have a pub and only three have one shop therefore none of

3
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these areas would meet the criteria set out for neighbourhoods. In the statement

from Mr Hudson the Council Open Spaces Officer he says that only Ronaldshay park

has the criteria to meet the requirements of a neighbourhood as it has a play Park, a

Cricket Club a bowls club and a Scout hut, unfortunately it has very few houses and few

inhabitants rather an odd reference to make butwhen attempting to defeat a very honest

application such as this they seem willing to say anything to help the objectors case. This

statement itwould seem has been prompted by his reading of the barristers report or at

someon&s suggestion.

2. The inspector states quite clearly he has accepted the evidence from the applicant

that there has been open access to the land and also he Is satisfied that people using

the land have not ve for the odd exception been asked to leave the land or have

been challenged. This acknowledgementtherefore would suggest that statements

made by witnesses for the objector (RDC and RTFC ) have not convinced the

inspector that their claims to have challenged people as stated in those statements

have any truth In them, this could be the only conclusion as no records, diaries etc

were produced to substantiate their claims. The Inspector goes on to say that he is

satisfied that a significant number of residents from the claimed neighbourhood have

used the land for ISP.

He then goes on to say that he is not satisfied that use has been on the whole ci the

land for the 20 year period and that this is as result of regular use of the land by RTFC

in particular and other organisatlons using the field.

All of the witnesses FOR the application made statements that they had used the

whole of the land and not just a section of it, this was again confirmed when cross

examined by Mr R Clark by stating that the whole area of the plan of the land

provided in the objectors tile and pointed out to them was indeed the area they had

used, Mr B Clark provided photographs showing him and his son using the field at

v;rlouc times, one phntngr3ph chnws his two daughters at a very earLy age (both now

in their 30s) sitting in the middle of the field with other users openly visible at the tar

end of the field. There was also a photograph of a football match taking place with all

players wearing wellingtons, this match was organised as a charity match between

local pubs in the l9lWs Mr R Clark is one of the players and also helped organise It,

no permission was asked for this to take place itsimpiy went ahead.
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All statements given by the witnesses for the application were sworn in front of a

solicitor as statements of truth and should not be disregarded or interpreted as

anything but true statements. This Is in stark contrast to the statements provided by

Mr Venables and Mr Lodge (not present at the hearing who had both signed as

statements of truth, when cross examined by Mr P Clark, Mr Venables was asked

“did you write this statement yourself? His reply was yes, he was then asked “did

you write this statement at home on your own”? again he replied YES, he was then

asked “did you type It out ynunelr he replied NO when put to him “was it typed in

the council office and you went into sign ir he replied YES, he was then asked “why

much of his statement was word for word the same as his supervisors Mr Lodge’, he

made the reply that “they may have talked about jr. it was obvious the statements

had been rehearsed and choreographed to benefit the objector using either

templates or encouragement from others, throughout all of the statements from the

Council employees there was an abundance of paraphrasing which suggested they

were not statements of truth, had my brother Mr It Clark had previous experience of

being an “Advocate” would have made more probing questions into those statements

during the hearing, however this particular point referring to Mr Venables WAS

highlighted at the time to the inspcctorin the hope that he would have questioned

vigorously why the witness statements were so alike but he completely ignored it. it

suggest to me that these statements have been completed using some form of

template and the witnesses encouraged to use words or phrases they would normally

not use or be aware of.

Hudson:- Paragraph 1, Same as Lodge & Venables

Paragraph B, Same as Lodge & Venables

ParagraphS, Same as Lodge and Venables

Paragraph, 16, Same as Lodge and Venables

Lodge Paragraph:-1, 2,3,4,5, 6,7 same as Venablcs

It Is quite amazing how three individuals ttIng In their own homes miles apart can

write statements that are so alike in so many ways with such accurate dates and

information, these statements are in my opinion not statements written individually

but concocted to strengthen the objectors case, it was a travesty that these

statements were accepted as evidence, I do not accept them as statements of truth

and they should be removed from the evidence. The Inspector mu5tsurely have

notIced this collusion going on but he did not question him about It at all during the

hearing, I feel very let down by hIs Inaction on this particular point.

It may also be worth pointing out at this point that one witness for the objector Mr

Conway has been harassing me the applicant since 2008 (proof of this from the

Police) he has also intimidated and threatened my witnesses (proof again from the

police, Sgt Helen Bloctkley) and In so doing frightened them off attending the

5

NYCC —17 April 2015— P&RF Sub Committee
Land at Earls Orchard/lOD

118



hearing, this was made clear to the inspector prior to Conway giving his evidence who

has clearly ignored my complaint and alkwied Conway who has lied throughout (we

know that) in his statement he states that he has had many conversations with Mr

Clark,( meaning me the applicant) that itself is a complete and utter UE I have never

had any conversations with that man at anytime, during cross examination he proved

himself to be a complete tool and not a credible witness, however the inspector

appears to have believed everything he said as truthful, lam appalled.

The inspector In his summaries has suggested that a large section of the field was

taken up by the playing area as shown In an aerial photograph, he seems at this point

to have in his mind that the fences have always been in position Lo prevent use of the

playing area by the public, this is totally Incorrect, the playing area has not always

been in the posltlDn ft Is now, It has been moved a number of times to various parts

of the field and was never fenced or roped to prevent full use of the land by local

residents. As stated in my evidence the playing area has only ever been roped off

since RTFC entered the Teesside League which would be in the 1990’s and only the

perimeter of the playing area was roped (along the white lines) and the rope was

only In position from about an hour before the match started and was taken down

immediately the match finished it did not prevent local people from using the field or

walking around the playing area. It was dearly stated by all other witnesses that this

wac thø cituation and there was no exclusion from the field at any time, nobody left

the field when the rope was being put up people simply showed good

manners/courtesy (Haltwhlstle and Lewis v fledcar) arid avoided the pitch area as

anyone would, these were sworn statements of truth.

The inspector also claims that as other organisaUons had used the field for other

events and had sort permission From RDC and RTFC our use could then only have

been as “by right”, there is no evidence to show (and none provided) that ROC had

any documentation showing any organisation had applied to them for use of the

land, any applications that had been made were made to RWC who are the lease

holders and not the landowners. it is accepted that other events did take place on the

field, however none of these events ever prevented local Inhabitants from entering

the land and using It as they normally would,( HqItwhistIe & Lewis v Redcar) it was

Mr abase when giving his evidence (for the objector) who has a long association

with both RTFC and The Richmond Meet that vigorously painted out when

questioned by the inspector that people were not charged to enter the event “it

would not have been right people had a right to be there, they gave a donation to

the Meet If they wanted to” those were his words. Richmondshire District council

have never asserted their right to prevent any of the local inhabitants from using the

land in any way, no signage of kind or by any other means, local use for LSP has

coexisted along with football far over Soyears and registration would neither

enhance the public use nor lesson the Councils use of the land.
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Mr Hudson the Open Space and Amenities Officer for the council stated that anyone

seeking permission to use the land for extra events would fill in a questionnaire

supplied by the council, the example produced at the hearing was a new

questionnaire showing the Brand New Council logo and new address this

questionnaire was conveniently produced on the first morning of the hearing by Mr

Easton their barrister. When cross examined by Mr R Clark and asked to produce

these documents where people had requested permission he could not do so and

could not produce a copy of an old questionnaire, this would suggest that no

questionnaires existed prior to the council moving to their new offices and that none

had been completed in the past by anyone seeking use of the field. (none in the

bundle) it was untrue to say that questionnaires had been used when no proof was

provided. It also must raise the question “does the local authority OWN (he land as

landlords”? In Hall v &ckenhom Corporation 1949, it was held that the local

authority were not in occupation of the recreation ground in question but merely it’s

custodians or trustees on behalf of the public to whose use It was dedicated, they

were NOT the owners of the land. There are many areas of land that are publicly

owned (adjacent to Homebase in Nodhallerton as an example) that have open

public access where football is also played and LSP take place daily.

Lewis u Redear: when people show good manners and decent behavIour when golf

was taking place or in this case when football is taking place by avoiding the area

being used and until such use ends then this is not as the inspector states exclusion

from the land, merely god manners. The time element for football taking place at

Earls Orchard in terms of REAL TIME takes up only a small amount and usually only at

weekends, (Haitwhistle) people do not turn around and leave the field because

footb;ll is taking place they merely avoid the playing area. It should be pointed out

that many female members of the community avoided the field when football was

taking place in order avoid the foul language used by the players and the fact that

these players would often urinate in public on the field and still do.

Mr Marshall also stated that junior teams use a different section of the land for play

nd training, that was not the case during the 20 year period we are conrrnpd with,

juniors did not use the field during that time they have only used the field since the

fences were erected, junior teams played on school fields and many continue to do

so. The inspector has believed this statement but does not believe his earlier account

of challenging people, both statements are untrue I know that for a fact.

With regard to other events taking place on the fielddlnspeaors report page 78(4) ft

is stated that “regular exclusion of local inhabitants from the land or part of the land

has the consequence that use of the land Is “not as of right,” The Richmond Meet
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has been mentioned regularly, this was held one weekend per year and other events

induded overnight camping for canoe dubs and re-enactments groups, other Events

were rare and mainly consisted of other football dubs using the playing area, local

inhabitants would not interfere and would carry on as normal using the rest of the

field, none of the events stopped conlinued use by the local inhabitants, indeed when

these other users were on the field (and many other local people would get into

conversation with them no restrictions were put In place, why the inspector has

conclude that local people were excluded is a mystery to me Itwas never confirmed

at the Hearing.

He further concludes that because the football club lease the land for formal football

then the land is being used “by right’ it may well be the case for RTFC but the local

Inhabitants continued use and assertion of their rights without any formal

permission or licence and continuing to do so would be “as of right’ no attempt to

restrict the use of the local Inhabitants has ever been made, by either the Council or

RTFC until the erection of the fences, I would refute the inspectors conclusion, Lewis

V fledcar again- The case at Haltwhlstle Is a mirror image of Earls Orchard and was

successful many of the conclusions against the Earls Orchard application by Mr

Morgan have been accepted in the Haltwhistle case by reference to precedents held

In law by QC Mr 0£ Manley

Village Green status for the land at Earls Orchard would neither enhance the

publIc’s rights of use nor dIminish the CouncIls use, Co exIstence would continue.

We would urge the RegistratIon Authority to analyse the enclosed document which

is a report from the Non Statutory HearIng held at Haltwhistle for an application for

Village Green Status conducted by D.E Manley QC the similarities are almost a

mIrror image of my application.

I have spoken to many people in the town who were shocked to hear that local

people had been prevented from using Earls Orchard as they had also made use of

this public piece or land for various activities and were now prevented from doing

so.

It is government policy to encourage the publicto get involved in more outdoor

activities whatever the age they may be, Richmondshire District Council only seem

interested in encouraging football and have restricted use of many recreational areas

by the public In favour of RTFC, why this group of people require so many of these

fields I don’t know, elderly, disabled and partially disabled people need these areas to

enhance their quality of flfe yet every obstacle is put In their way. Earls Orchard is

now locked up for 5 days per week and no member of the public can indulge in ISP as
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they did before, this is public land bought with public money and should be used by
all, Village Green status would allov coexistence between football and general use,

without that status our democratic ñghts will be lost

The geography of the land around Earls Orchard whereby the river divides the

electoral wards is quite unique, the bridge overthe river is actually called Richmond

Bridge and is a grade 1 listed building however the council refer to the bridge In all

there information literature as The Green Bridge so that the area in which it stands is

easily identifiable to all, it is In our neighbourhood.

To conclude I would appeal to the registration authority to look thoroughly into my

reply to consider thoughtfully and with consideration of modernity the question of

“Neighbourhood” and “locality’ and to compare the enclosed Haltwhistle case wIth

the Earls Orchard application, there are so many anomalies to consider regarding

these issues, it would be unfair I think not to give further consideration to them in

more depth than the inspeno.r appears to have done.

I feel that the inspector has failed in his duty of care to me to give 100% attention to

many of the issues, he never questioned the duplicity of the statements menuoned

earlier in this reply as the CC in the Haltwhistle case has done, to question the

statements from the objector where so much has been duplicated was critical, it is

obvious that more than just “some assIstance” has been given to those witnesses

mentioned, words and sentences of exactly the same content do not appear in

statements of truth purported to have been written by the witnesses themselves.

I feel let down by the complacency shown in the Inspectors lack of action on these

statements and his lack of reference to them in his report, I feel that allowing these

statements together with allowing Conway to give evidence after it was known by the

inspector that he had Intimidated witnesses and frightened them off attending the

hearing, the inspector should have contacted the police to conflrm my complaint and

rejected Conway as a witness together with his so called evidence.

The Integrity of my application has been totally compromised; The inspector has

made condusions that local people were excluded from the field with no evidence

whatsoever, that is outrageous and wrong, he has concluded that people had been

prevented from walking around the pitch on the word of Mr Marshall when every

other witness saId the opposite, the Inspector could find no sign of the so called posts

that the rope was attached to on his site visit yet still accepted Marshall’s word for it,

something is not right about thIs, the police do not work that way and a public

hearing should not work that way, conclusions should be made on EVIDENCE not
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speculation and hearsay, had people been allowed to swear an oath lam sure the

outcome would have been different

I think it is a matter uFgreat significance to make the point that had Rlchmondshire District

Council fulfilled their cbgaticns in law with regard to the statutory requirements put up

upon them by the 1515 Public health act and the wording of the covenant included In the

transfer oi land /sale documentwhlch they signed up to and agreed to at the time of

purchase of the land we would not be in this posWon now. They have acted appallingly and

illegally ftryears showing total disregard fat their legal responsibilities, the covenant clearly

states that there should be no buildIng on the land torSo years from the date of purchase,

within Syears they had buiLt the pavilion, It Was stated at the hearing that the piece of land

where this pavilion stands was bought from a different landowner, the section was coloured

blue on their map, you could colour this pink arid say you bought it off Father Christmas but

you would still be required to provide proof of purchase, the council did not do that and have

not proven that whole area of land including the section coloured blue is anything other than

one parcel of land, this again as far as the law Is concerned Is an untruth, how many more

untruths have they made or implied. This could be validated by my request to the Council

prior to the enquiry requesting under the freedom of Information Act copies of all documents

appertaining to the transfer and purchase of the land at Earls orchard from the miral Council

to the District Council, I was told there was no documentation available, however

documentation was produced for the hearing in the objectors file, they lied agaIn on this

poinL The covenant also states that the use of the land should be as a football or sports field

for the benefit of the inhabitants of Richmond and the rural area, the covenant also does not

discriminate against one activity or for the other yet FIOC give exclusivity to one group in

breach of the covenant, it also states that the field should remain an open field for 80 years

yet they have fenced it off, It does not allow also from one selective group like RTFC to

control and make a profit From a public asset that should be free to all.

Richmondshire District Council cannot be retied upon to tell the truth or have proved that

they act within the parameters of the law of the land, I fail to see why such an eminent and

much praised barrister as the inspecior simply takes what they and their representatives say

as being the fruth without any documentation to prove what they say is the truth, it is not

acceptable.

The covenant also makes it clear that the field should be used as a football field or sports

field It does not discriminate in favour of one or the other, it also states that it is to be used

for the benefit of the inhabitants of Richmond and the rural area and should remain an open

field for the same 50

I have not been in the best of health over the last year and I am not getting any

better, this application has caused me great stress and I have been harassed since the

application went in, the inspectors lack of analysis and blatant disregard of witness

statement has only added to that stress, how do land the local inhabitants get any

justice.
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It is very frustrating for ma and those supporting this application to be told that we

are not being believed In our sworn statements, that we do not lle in a cohesive

neighbourhood, how would anyone know that who did not live here, to he told that

we should not venture into a neighbouring parish to enjoy a beautiful piece of land

purchased with the help of our rates and council tax, simply because some outdate

feudal piece of law suggest tIns, yet Die eiy people using the land have on the

whole paId no taxes (they are maInly single young men) towards the purchase and

do not reside in the same parish. How stupid is the law in that respect ?

I fool strongly that my application has been compromIsed by the behavIour of

Conway and his intimIdation of witnesses and the fact that I feel the Inspector has not

given 100% consideration to my witness statements or the objector’s statements and

he seems to be at odds with legal decisions made in other cases.

If on the basis of the Inspectors report and his recommendation my application is

refused then based on my comments above, If another enquiry or a new application

could be requested then there would be justification in my opinion for that to

happen.

Signed,

‘I
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Public Hearing Relating to:

Village Green application at Earls Orchard Richmond,
N Yorks Durini 16th 17th it Jt4y 2014

Having gNu, a statement at the above hnttng that I have never bwi deiled arss to the above
menlioned field on any ccaslan. have nevu paid an adminlon to enwr the field w have evu
bean prevented from walking fully around the pelmetn of the pitch when football was Ukffig
piece.I hereby sum epic that that)s a IfLlenatemelt Date:’

18 objectors signed this document; their details are
redacted to protect their personal data.
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/148 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/149 

 

 

158



 

NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/150 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/151 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/152 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/153 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/154 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/155 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/156 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/157 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/158 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/159 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/160 
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NYCC – 17 April 2015 – P&RF Sub Committee 
Land at Earls Orchard/161 
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